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JUDGMENT: 

Hi\ZIQU L {(I-lA IR!, CHIEF JUSTICE.- Appell ants 

Muhalllillad NO lll an and Muhalllillad La teel' have chall eng:ed thL' 

judgillent , dated 29. 1.2005 passed by the lea rned Additi on:iI Sess ions 

Judge, Taunsa Sharif, District Dent Ghazi Khan whereby th ey we re 

convicted under section 18 of the Offence of Zina (En rorce Ill ent or 

Huclood) Ordina nce, 1979 (hereinafter rel'e rrecl to as " th e s;tid 

Ordinance") rea cl with secti on 34 PPC and sentenced to two ye: lrs R. 1. 

each with fin e of Rs . IO,OOO/- or in ddault thcrcof to furthcr sullcr S. 1. 

for two months each. Both of thcm wcrc also convictcd under sect ion 

294 ppe and sent enced to undergo R.1. for three months e: lch with 

fin e or Rs .1 ,000/- or in cleI'ault thereo r to rurther suiTer S. 1. I'or 15 davs 

each with benefi t of secti on 382-B Cr.P.c. Both thc sentences were ttl 

run concurrently. 

2. As per FIR. el ated 2 1.2.2004, co mplainant/vict im PW. I Msl. 

S" jicla Rahim. age 16/ 17 yea rs, student or 8
th 

class she was returning: 

rrolll her school on 12.2.2004 a13.30.p.11l . in th e c,)!llpany or her class 

fe ll ows namely. Mst. Shama Reheem (not produced), Msl. HUI1l ;,ira 
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Kanwal (PW.2) and Mst. Husna Az iz (not produccd) whcn appell:lJlts 

Muhammad Noman and Muhammad Lated emergcd f;'om thc hushes 

and appellant Muhammad No man took their snaps from hi s C<lmcr'l. 

Her fri ends raising noise succeeded in running away but the appcllant s 

ca ught hold of her and laid her down on thc ground and attcmpted to 

comm it zina with her after removing her shal war. On her hu e ,lIld cry 

Haji Sa leem (PW.3), uncle of the victim and Anwar Ali (not 

produced) reached there and saw the occurrence. The appellants l"led 

away on seeing them. The appellants tried to comprom ise with her 

J but she decl ined and lodged the FIR. 

; 
3. The appell ants were charged under sect ion If> of " the s,lid 

Ord inance and uncleI' section 354 read wit h sect ion 3.+ ppe to whi ch 

they denicd and claimed trial. 

4. PW.I Mst. Sajida Raheclll In her dcpositi on statcd that thc 

appellants were hiding III the cluster of Tuhl as anti Sarkiinti'l s. 

Appell ant Muhammad Noman caught hold of her hy the co llar anti 

snatched her Dopatta , whereas appellant Lateef removed her shalw, 11 

anti hc tried to commit zina-b il-j abr with hcr. Shc resistcd allLl raised 
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alarm. In thc mcantime Anwar and hcr uncle Muhallllll;ld Saicem 

(PW.3) reachcd there. Sceing them the appellants tled away from the 

place alongwith the camera. Her uncl e gave the shalwar to her. She 

to ld him the whol e story . The appellants tried to kncc eomprtlmise 

with them, but shc did not agrec. Shc made statcmcnt to police which 

Tha ncdar recorded and shc signcd it in tokcn or its correctness. The 

sa me day i.e. 2 1.2.2004 she presented her Dopalta and lorn shirt 10 Ihe 

Tanedar vide memo Exh. PB in the presence or wilnesses Anwar ; IIHI 

Saicem. In cross-examination she statcd that th e place or oeellrrence 

IS lOllS miles away fro m her school. The schooling hours cndcd al 

2.30 p.m. They waited for half an hour and it took them hall' ;In hour 

10 reach the place or occurrence from school. Nex t day she did nol go 

to school and her fri ends namcd-above also did not go to scho()1. 

Appcllant Noman was wearing a white colourcd dress and Laled h;ld 

sky blue clothes. The camera was black. She was nol bruised on any 

part or her body. The appellants had never teased Ihem hdore. She 

vo luntaril y clariried that she did not know how long a mile is. 
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5. PW.2 Mst. Humaira Kanwal , a class-fellow of the vict im 

(PW.I), deposed that on 12.2.2004 at 3.30 p.lll. she alongwith Mst. 

Shama Reheem, Husna Aziz and PW.I were returnilllT home from o 

Hindi Schoo l. When they reached the bed or ri ver, there were clUSler 

of Tohlas and Sa rkandas. Appellants Lated and NOllla n ;Ippeared all 

of a sudden. Appellant Noman took snaps of all or them with hi s 

camera. They tri ed to catch all or them. She and her two co ll cagues 

ned away but Mst. Sajida Raheem was caught by Latcc!. III cross-

cxami nation she corroborated the statcment of PW.I Msi. Saj id ;1 

Rahcclll th at schoo ling hours ended at 2.30 p.l11. and thcy had wa iled 

for half an hour in school and then le rt ror homc. She furlh cr sl;lIed 

thai ordinarily Chacha Sa leem (PW.3) and Anwar used to cscml them. 

However, she contradicted PW.l by stating that the next day they 

went to school so also Mst. Sajida Raheem (PW. I). She apprised th e 

Headmistress or thi s occurrence but she did not take any ac t ion. 

6. In his testimon y PW.3 Haji Sa leem stated that 0 11 I ~ . 2 . 2()()4 

whil e he and Anwar were going to bring back the gi rls rrom school at 

th e bed of hill torrent , they heard the shri eks of girls where upon Ihey 
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rushed to the place of occurrence and found appellant N01l1an was 

holding Mst. Sajida and appellant Lateef was remov ing her sh;i1 w;lI . 

Lated had also put o il hi s shalwa r and was tryi ng to cOll1ll1it I.in ;!. 

Seeing them, th e appella nt s [led away. Noman had a C;II11er;, which he 

took away with him . He gave the shalwa r to MSL Sajid;, l3ihi, who 

narrated the who le story to him. She handed over Oopatta and shirt to 

poli ce ilt the Police Station. In cross-examinat ion he stat ed th;,t Hindi 

School is at a distance or 3 Kilometers rrom their house. They hdd 

informed the police O il 14.2.2004 but the police visited the spot on 

2 1.2.2004. The place of occurrence IS not a busy place round the 

clock. Appell ant Noman was wearing white clothes and appell:,nt 

Latee r was in green coloured dress. 

7. PWA Zafar Iqbal l28/C Naib Moharir, Po lice Station Taunsa 

deposed that on 2 1.2.2004 he chalked out FlR. PW.S Imtial. Ahmad 
I 

6 10/C- 1 stated that on 16.3.2004 Muhammad Ramzan, the lather nr 

appell ant Noman, handed over the camera to the 1.0. Muhamll1ad 

GhalTar, AS l attested by him and Abdul Satta r (not produced). 
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8. PW.6 Muhammad Ghaffar, ASI /IO, P.S. Kot Mubarak deposed 

that on 21.2.2004 at 1.15 p.m. Mst. Sajida Rahecm alongwith three 
. ~ 

other persons Shabbir, Anwa r Ali and Sa leem approached him ;lllll 

made sta tement and she signed it as token of its correctness ;1Ilt! 

hilncieci over her Dopalta anci Qameez. He recordeci the stllc lllents of 

the PWs, prepared the rough site of the spot and arrested hoth the 

appellants on 13.3.2004. The camera was produced by NOlllan's 

father. No snaps were recovered, The appel lant s were less than IX. 

J 
In hi s view of the matter Anwar Ali and Haji Sa leem (PW.3) were not 

J eye witnesses of the occurrence. The school was 2 milcs aw,lY frolll 

the place 01' occurrence. The house of the complainant IS about -I 

Furlongs away. There is Bast i Gurchani near the place of occurrence. 

9. In their statements under sect ion 342 Cr.P.c. both th e 

appellants stated that they were victims of political dilTcrcnces whi le 

th ey supported Khawaja Sheeraz anci the complainant' s sidc IV;IS 

activ ists of Khawaja Dawood. 

ID. Learned counsel ror the appellants, Ma lik MUlllta/. I\kht<lr, 

ra ised two fold contentions, firstly , both the appellants were \5 ye,ns 



CrIA. No.48/L of 2005 

of age and as such "Child" within the mea ning of sect ion 2(h) of the 

Juvenile Just ice System Ordinance, 20()() and they cou ld on ly he tri ed 

by a Ju venil e Court under section 4 thereof, secondl y, th ere \Vas no 

attempt to cOllllllit rape by the appellants within th e meaning or law. 

In support of his first co ntention , learned counsel for the appellan ts 

placed reli ance on a Division Bench case of Lahore Hi gh Court 

namel y A leem Ashraf Vs. The State2005 MLD 1028 in which it \Vas 

held as lInder:-

"By vest ing excl usive jurisdiction in Juvenil e Co urt to try cases 

J of accused who was a child/minor all other Court s wou ld lose 

-; their jurisdiction to try slIch cases---lucli cial Officer mi ght hold 

powers, bu t unl ess he was posted or declared as Judge or <I 

Ju venil e Court , he could not entertain , hea r or ad judicate C<lses 

with rega rd to a juvenil e under Ju venil e Ju st ice System 

Ordinance, 2000". 

Nex t he referred to the case of Ketl/o Vs . Judge, Al/ti-TerrorislII 

Court, Special Court for ATA and GI/other 2005 MLD 353 in whi ch 

a Division Beneh or Sindh High Court held that under section <+ 0 1 

Ju venil e Justi ce Systelll Ordi nance, 2000 a Juvenile Court h;ld 

exclusive jurisdiction for the trial of cases where a child was accused 
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of commission of offcnce. Similar view was taken in Muhammad 

Hall({ Vs. The State PLJ 2003 Cr.C (Lahore) 128}. 

II. It was next urged by the learned counsel ror the appellants that 

it was not a case of even attempt to commit zina. He rel'erred first to 

the depositi on of PW. I , the alleged victim Mst. Sajida Raheeill. who 

had staled lhat appellant Latecf removed her shalwar and tried to 

commit zina-bil -jabr with her andlhen to the deposition or PW.:1 I-Liji 

Saleem who had improved upon her version by stating that appellant 

Lated had also put off hi s shalwar. There was also not a single word 

J in the FIR that appell ant Lateef had removed his shal war. lie referred 

~ to the judgment in Ibrahim alld another Vs. The State 1987 P Cr. tJ 

284 a porti on whereo r is advantageously reproduced as under: -

" Now the question whether the appellants ca n he said to h,l vc 

attempted to comillit zina with the child. In the FIR Mst. SUit,1II 

Bibi has stated that she was made naked and laid on the gro und . 

but she did not say that any of the appellants had also reilloved 

his shlawa r and had tried to mount upon her. In her deposition 

she does slate thaI appe ll anl Ibrahim had al so reilloved hi s 

shalwar. She was however coni"ronled with the rele v;l1lt , , 

porti on of the FIR in which there was no mention or Ihrahilll 

h;l ving removed his shalwar. Under this circulllst;lIlce it is 
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difficult to hold that the appellants in tended to cO lllmit Zill a 

with the child . In several cases of thi s nature we have held th;1I 

the o llender at the most may be sa id to have outraged modesty 

o r the remale, whi ch is an o llellce punishable under section -'5-+ 

PPC'. 

12. What emerges from the testimon y of PWs. I, :2 and -' is th;lt 

being eye witnesses of the occurrence al l of them must have seen or 

noted each another but there is nothing in the deposition of PW.2 Mst. 

Humaira Kanwa l that on hearing lh e shri eks of girls, she saw PW.-' 

Ha ji Saleem. uncle 01· PW.I and one Anwa r rushing tow,mls I'W.I to 

s,ive her from the clu tches of the appellants, nor there is ,I word in the 

deposition of PW.3 that he saw PW.2 Mst. HUlllaira Ka 1l\>v a I and her 

two class-fell ows rUlllllllg away when th e appell ant s attacked the 

victim Msl. Sajida. I will therefore, discard the testimony of PW . .\ 

Haji Saleem being co ncocted and after thought and also rejec t his 

acc Li sation that appellant Latecf had al so put off hi s shalwar ill order 

to commit zin a with th e vict im Mst. Saj ida Rah eem. 

IJ. Hav ing sa id so, the proseculion has SLiccess full y cst,lhlishcd 

that appellant Noma n took snaps of the girls and held Mst. Sajic\;I, 

whil e appellant Lalif took away her shalwar. I, therefore, agree with 
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th e learned counsel for the appellants that it was not a case o r I .ina -hil -

jabr hut of outrag ing the modesty of complainant M st. Sai ida Rchec ill . 

14 . I am mincirul thaI once it was brought to the knowledge or th e 

learned trial Judge that th e appellants we re children under secti on 2(h) 

of the Juvenile Justice System Ordinance, 2000 their trial should ha ve 

prnceecled under sect ion 4 thereof rath er than under ordinary 1;l\v. The 

convicti on and sentences o f the appell ants ta ntamount to throw ing 

them away in a pri son ror adults w ith R.1. in v iolat ion or sect ion 1201 

Juvenile Justice System Ordinance, 2000 w hich states that no child 

should be givcn corpora l punishment at an y time while in cllstody. 

J 
') 

They must have sulTcred great dea l or hardship and torture till such 

time bail was gra nted to them by thi s Court or the trial Court as the 

case may be. It Illay also be stated here that a chi ld could only he 

deta ined in Borstal Jail under Rule 6 of Juvenile Just ice Rules. 2()() I . 

15. In v iew 01 ' the rorego ing discussion , it IS not ,I rit case lor 

remand, as th e prosecution has no other ev idence ava ilable except 

w hat is 0 11 record 01 this case and di scussed above. The case agi lin,t 

the appell ants falls thus under section 354 ppe. Accordingl y the 
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convicti on and sentences of the appellants by the learned Sess ions 

Judge is set aside. The appellants are, however, li ;lble to convicl ion 

l1nd er sect ion 354 P,PC but keep ing In mind Ihe 

circumstances, the appellants are sent enced to three monlhs S. 1. under 

sect ion 354 PPC read with section 34 ppc. They arc on hail. Their 

h;lil honds shall sta nd cancell ed. They shall be taken inlo c l1slmly 10 

serve out their remaining sent ence. The appellanls shall be enlilled 10 

the hencl'it or secti on 382-8 Cr.P.c. 

Announced at Islamabad on 

l3a s hi r/'" 

JUSTICE HAZIQUL KIIAIRI 
Chici' Jusli ce 

APPROVED FOR REPORTINC 

~ 
CHIEF JUSTin: 
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